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May it please the Tribunal 

1 Introduction 

1.1 This memorandum is filed on behalf of the Uenuku Charitable Trust ( ‘Trust’), 

the body which has been mandated to represent the claimant group of Te 

Korowai o Wainuiarua (Uenuku, Tamahaki and Tamakana).  

1.2 On 28 June 2019 the Trust asked the Tribunal to grant it an opportunity to 

respond to the application and to the Crown response and sought leave for any 

response from the Trust to be considered in the proceedings (Memorandum of 

Counsel Wai 836, #2.63). 

1.3 The Tribunal has now granted the leave sought and directed the Trust to file 

submissions in response to those of the Crown by no later than midday, 5 July 

2019 (Wai 836, #2.66). 

1.4 This Memorandum and accompanying Statement of the Chair of the Trust, 

Aiden Gilbert, responds to the application filed by Mr McGhie (Wai 836, #2.58).   

2 Interested Party status 

2.1 For the avoidance of doubt the Trust seeks leave for the Trust to be considered 

as an interested party in these proceedings. 

2.2 The Guide to Practice and Procedure states at paragraph 2.12 that: 

The Tribunal is obliged under the Commissions of Inquiry Act 1908 to hear any 

person who establishes that he or she : 

. 

 has an interest in the inquiry apart from any interest in common with the 

general public; 

 may be adversely affected by evidence before the Tribunal (see section 4A 

of the Commissions of Inquiry Act 1908). 

The Tribunal is also empowered to receive in evidence any material that, in its 

opinion, may assist it to deal effectively with the matters before it (see section 

4B of the Commissions of Inquiry Act 1908). 

…. 

An exception to the right to be heard applies when, in the course of an inquiry, 

a question arises concerning any land in relation to which the Tribunal may 

make a binding recommendation under sections 8A to 8HJ of the Treaty of 

Waitangi Act 1975. In these instances, the only persons entitled to appear and 



3 

be heard are the claimants, the Minister of Māori Affairs, any other Minister 

notifying a wish to be heard, and any other Māori with an interest in the inquiry. 

2.3 In the case of State Owned Enterprise Land section 8C of the Treaty of 

Waitangi Act 1975 provides:  

8C Right to be heard on question in relation to land transferred to or vested in 

State enterprise 

(1) Where, in the course of any inquiry into a claim submitted to the Tribunal 

under section 6 any question arises in relation to any land in interest in land to 

which section 8A applies, the only persons entitled to appear and be heard on 

that question shall be— 

(a) the claimant: 

(b) the Minister of Maori Affairs: 

(c) any other Minister of the Crown who notifies the Tribunal in writing that he 

or she wishes to appear and be heard: 

(d) any Maori who satisfies the Tribunal that he or she, or any group of Maori 

of which he or she is a member, has an interest in the inquiry apart from 

any interest in common with the public. 

2.4 The Trust is the body which has been mandated to represent the claimant 

group of Te Korowai o Wainuiarua. The statement of the Chair of the Trust, 

Aiden Gilbert, which accompanies this Memorandum sets out the background 

and basis for this mandate. The mandate includes the descendants of three 

tūpuna – Uenuku, Tamakana, and Tamahaki and includes those groups on 

whose behalf the application has been brought.  

2.5 It is submitted that the trustees of the Trust have an interest in the inquiry apart 

from any interest in common with the general public; and may be adversely 

affected by evidence before the Tribunal brought by the applicant to these 

proceedings (see section 4A of the Commissions of Inquiry Act 1908 and 

sections 8C(1)(d) of the Treaty of Waitangi Act 1975) because: 

a They are Maori and represent a group of Maori who have an interest in the 

inquiry apart from any interest in common with the public; 

b The land which the application seeks to have resumed is currently within 

the settlement package outlined in the Agreement in Principle dated 23 

November 2018 between the Trust and the Crown at clause 9.8 (Table 8); 

http://www.legislation.govt.nz/act/public/1975/0114/107.0/link.aspx?id=DLM435515#DLM435515
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c The application and supporting evidence refers to and makes allegations 

about the Trust, its settlement negotiations and proposed settlement 

package to which the Trust should have a fair opportunity to respond to, 

clarify and correct; 

d The Trust is in a position to provide further information to assist the 

Tribunal to deal more effectively with the matters before it; 

e The application if granted, will have a direct effect on the settlement 

package negotiated with the Crown to the detriment and prejudice of the 

claimant community represented by the Trust; 

f The application if granted may affect adversely and to its prejudice the 

timetable of the present settlement discussions between the Trust and the 

Crown.  

3 Negotiations timetable 

3.1 The Trust has been in negotiation with the Crown now for some years to settle 

the collective claims of the Te Korowai o Wainuiarua claimants. An Agreement 

in Principle was signed on 23 November 2018 (and is publicly available at 

https://www.govt.nz/treaty-settlement-documents/central-whanganui/). 

3.2 Counsel has been instructed that it is the Trust’s understanding and agreement 

with the Crown that the parties are working towards reaching a finalised deed of 

settlement for the purpose of initialling by the second quarter of 2020.  

3.3 However, delays and extensions to agreed negotiations timetables are common 

and this deadline may well be extended out further.  

3.4 Following initialling, the settlement process requires the claimant community to 

approve the proposed settlement package through a robust ratification process 

which normally involves a series of information hui and a postal vote by all 

claimant community members. This process can take from 3 to 6 months to 

complete.  

3.5 Members of the Trust have read the Crown’s memorandum dated 28 June 

2019 and the affidavit in support and confirm that that the timetable accords 

with their understanding of the position.  

https://www.govt.nz/treaty-settlement-documents/central-whanganui/
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3.6 It is thought that settlement legislation is not likely to be passed on the basis of 

this timetable until 2021.  

4 Redress 

4.1 As Mr Gilbert states there are still a number of matters to be negotiated (see 

‘Next Steps’, Clause 12 of the Agreement in Principle) and that the redress 

which is listed in the Agreement is subject to resolution of overlapping claims 

(as provided for generally in clause 10 and Attachment 2 of the Agreement in 

Principle. Clause 10.5 states that: ‘Any proposed redress is subject to the 

resolution of overlapping claims to the satisfaction of the Crown’). The Trust is 

still in the process of conducting hui with overlapping claimant and other 

mandated groups in an effort to resolve overlapping claims.  

4.2 The redress package that is finally agreed in the draft deed of settlement (which 

is initialled by the parties) may vary from that in the Agreement in Principle 

depending on discussions with the Crown and overlapping claimants.  

5 Raurimu Farm land  

5.1 The Raurimu Farm is located on various parts of the Waimarino Block. The 

Whanganui Land Report noted that this block incorporated the interests of 

about 40 hapu.1 Yet the Native Land Court failed to adequately investigate the 

complex customary interests in this huge block.  

5.2 The Agreement in Principle records that although negotiations had concluded 

on many substantive matters, work needed to continue on the matters outlined 

in Part 12 (Next Steps) of the agreement. This included ‘cultural redress 

properties, the commercial redress properties, the deferred selection properties, 

the RFR land from the potential properties or land provided in the relevant 

table, and if applicable, any conditions that will apply’, ‘the transfer values of the 

commercial redress properties’ and ‘the terms of a registrable ground lease for 

any leaseback property’.  

1 He Whiritaunoka: The Whanganui Land Report 2015, page 589.  



6 

5.3 Such terms are quite normal in an agreement in principle and many elements of 

redress are finalised between agreement in principle and deed of settlement.  

5.4 In any event, the agreement in principle does include the Raurimu Farm as part 

of the potential settlement redress package for the Te Korowai o Wainuiarua 

group.  

5.5 The Agreement in Principle provides in clauses 9.7 and 9.8 that Raurimu 

Station (or Raurimu Farm) is one of a number of potential deferred selection 

properties:  

9.7 The deed of settlement is to provide that the governance entity may, 

during the deferred selection period referred to in Table 6 below, 

provide a written notice of interest to the Crown in purchasing any or 

all of those of the properties described in Table 6 below as potential 

deferred selection properties that the parties agree are to be deferred 

selection properties. The deed of settlement will provide for the effect 

of the written notice and will set out a process where the property is 

valued and may be acquired by the governance entity. 

9.8 If a deferred selection property to be transferred to the governance 

entity is a leaseback deferred selection property, then clause 9.6.2 

shall apply. 

Table 6 – Potential deferred selection properties for transfer 

Landholding 
agency 

Property 
Name/Address 

General 
description/location 

Conditions of 
transfer / Specific 
conditions 
currently known  

[Ministry of 
Justice] 

Raurimu 
Station, 
Landcorp farm, 
SH 47, National 
Park 

Wellington Land 
District – Ruapehu 
District 

2503.8638 hectares 
more or less being 
Sections 2,3 and 4 
SO 36593, and Lot 2 
DP394961. All 
computer freehold 
register 382148 

1 year deferred 
selection period with 
the ability to 
explore, prior to  
initialling a deed of 
settlement, a 
deferred selection 
period of up to 2 
years.  

[other 
properties] 

5.6 The Application for an urgent inquiry2 states in para 3.9 that: 

2 Wai 836, #2.58. 



7 

The parties to the AIP signed by the Crown and Te Korowai o 

Wainuiarua, have not identified the farm as a potential commercial 

redress property (table 5) but as a potential deferred selection property 

(table 6); or right of first refusal (RFR) property (table 8). 

5.7 It is submitted that this point is misconceived. It is incorrect to say that the 

Raurimu Farm is not included as a commercial redress property: the deferred 

selection property (DSP) mechanism is just another mechanism to deliver 

commercial property under a settlement package. Deferred selection properties 

are a common and indeed normal part of the commercial property redress 

package.  

5.8 This form of redress is always contained in the sections of deeds and 

settlement legislation as part of the ‘Financial and Commercial Redress’. The 

normal commercial property redress package includes licenced land, 

commercial redress properties (which are to be transferred on settlement date), 

deferred selection properties, rights of first refusal and commercial redress 

properties which are to be leased back to the Crown or an agency of the 

Crown.  

5.9 The DSP mechanism provides for a legal right to acquire land but at the option 

of the settling groups and at a time in the future. Once the deed of settlement 

and settlement legislation is passed the decision to acquire the farm is fully 

within the power of the future post settlement body and the Crown has no ability 

to change the rights of the settled claimant group to acquire the land.  

5.10 There are several well-known advantages to a settlement group to have some 

properties in the deferred selection category. Such a mechanism is frequently 

attractive to settling groups as it permits the post settlement body to choose 

when to acquire a property and to obtain in the period after the signing of the 

deed and post settlement more detailed advice on property management 

options for the properties concerned. The post settlement body may also desire 

to have more time to prepare for ownership and management of commercial 

lands which may require that body have an experienced management team in 

place before it takes ownership. It delays purchase (and use of settlement 

capital), permits a market valuation process at a later date and enables the 

settlement group to prepare appropriate business plans for the property. The 
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Crown Forestry Trust Guide for claimants negotiating Treaty settlements 3

points out that the DSP mechanism gives more time for the post-settlement 

governance body to consider the merits of certain properties, and that this is a 

beneficial redress mechanism which should form part of a negotiation strategy. 

It considered that that the strategic use of the deferred selection process 

mechanism had played a key part in the growth of the Nga Tahu asset base 

and wealth.  

6 Grounds for Urgency are not made out 

6.1 The Tribunal's Guide to the Practice and Procedure of the Waitangi Tribunal  

(August 2018) sets out the criteria for the grant of an application in these 

circumstances.4  The Tribunal has already considered the question of which of 

the claims can be said to have well founded claims.5 The rest of the criteria 

have already been thoroughly traversed by the Tribunal in its 2017 Decision6

and by the Crown in its recent submissions (Wai 836, #2.65) and are well 

understood, so there is no need to cover these points of principle again in this 

memorandum.   

6.2 However, it is submitted that the rest of these criteria for the grant of urgency 

are not made out: 

a There is no indication that either the Crown or Landcorp are proposing to 

dispose of the Raurimu Farm in any way except by Treaty settlement;   

b Even so any disposal by way of Treaty settlement is unlikely at any time in 

the near future and a provisional commitment to do so is at least a year 

away. This decision is subject to several factors such as resolution of 

overlapping claims. The first point of some decision on allocation will be 

when the Crown and the Trust have reached resolution of overlapping 

claims and the redress package is finalised in an initialled deed of 

settlement. Even so there is no commitment on either party to proceed 

further until the initialled deed and the post settlement body is approved 

3 Crown Forest Rental Trust: Aratohu mo nga Ropu Kaitono: Guide for claimants negotiating Treaty settlements, November 
2007, at pages 225-7. 

4 At para 2.5(1)(b). 
5 The Waitangi Tribunal: Decision on an Application for Urgent Hearing dated 25 August 2017, Wai 836, 1202 #2.33, 
6 Ibid at paras 46-52.  

http://cfrt.org.nz/wp/wp-content/uploads/2018/05/GuideforClaimantsNegotiatingTreatySettlements.pdf
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and ratified by the claimant community. Even then, deeds of settlement are 

conditional upon the settlement legislation coming into force. 

c Similarly and for the same reasons, there is no likelihood of the Tribunal 

losing its jurisdiction to make binding recommendations until settlement 

legislation is drafted and the deed of settlement is signed, which would 

normally contain an obligation on the Crown to introduce the settlement 

legislation into the House. Mr Gilbert has said that he thinks such 

legislation could not occur for at least two years, and is subject to several 

pre-conditions in any event (resolution of overlapping claims and 

ratification of the settlement).  

d The Tribunal’s remarks in 2017 are still applicable (at para 102): 

The applicants’ ability to have their claim heard and resumption ordered is 

accordingly in no danger of being overtaken. Even if the negotiations progress 

as rapidly as the Crown hopes, any settlement is still at least two years in the 

future. Ample time remains to schedule a remedies hearing to consider 

resumption of Raurimu Farm. 

e Clearly the potential of an alternative remedy (that is a negotiated 

settlement) for the applicants (as well as the main body of claimants who 

have claims in respect to Waimarino claimants and who support the Trust) 

exists. The Trust has done their best to seek to have whatever land 

remains within the control of the Crown located within the Waimarino 

blocks included in their settlement. This includes the Raurimu Farm. They 

sought to the have the farm land withdrawn from the Tuwharetoa 

settlement (Mr Gilbert’s statement at para 6.1) and continue to petition for 

it to remain within their settlement package in overlapping group 

discussions (at Mr Gilbert’s statement at para 3.2).  

f The applicants previously complained that their application was necessary 

because the Trust, in their view, was not seeking the farm as a remedy.7

This being the case, it is difficult to understand why they should now 

7 The Waitangi Tribunal: Decision on an Application for Urgent Hearing dated 25 August 2017, Wai 836, 1202 #2.33, at 
para 109-111, 118.  
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complain because the Trust has sought and has succeeded in obtaining 

the farm as part of the redress package.  

g The negotiations remain ‘open’ for the applicants.  The statement of Mr 

Gilbert clarifies that the applicants claims remain within the mandate and 

are listed in the Agreement in Principle (Schedules, clauses 1.2.2 and 

1.2.3). Formal steps have not been taken to remove the relevant claimant 

group from the mandate.  So as far as the Trust is concerned they remain 

mandated to look after these claims, hapu and all the descendants of the 

three tūpuna – Uenuku, Tamakana, and Tamahaki.  The also remain 

responsible for settling these claims. The Trust remains open to meeting 

with the applicants at any time.  The Trust is open for the applicants to 

seek nomination and appointment as Trustees to represent their hapu or 

claims.  

h There is no significant and irreversible prejudice to these (or any other Te 

Korowai o Wainuiarua claimants) if the application is not successful. 

Rather the reverse is true, as this application has the potential to delay 

negotiations and divert the Trust’s resources and attention away from its 

goal to achieve the best settlement from the claimants. 

6.3 The Tribunal in the 2017 Decision summarised as follows: 

119 The proper time to have brought this application, therefore, would have 

been (a) if the Crown does not include the farm as part of its proposed redress 

for this claimant community in its AIP with the Uenuku Charitable Trust, or (b) if, 

during the course of negotiations towards a deed of settlement, the UCT adopts 

a negotiating stance which rejects acceptance of the farm as part of its redress 

(whether because of overlapping claims or because it is not considered an 

appropriate form of commercial redress). 

120 Alternatively, the claimants would need to bring an application which 

demonstrates (among other things) that they are not represented by the UCT, 

and that the negotiations are not still “open”. They have not done so, and the 

present application fails on this point. 

6.4 It is submitted that the applicants cannot demonstrate that any of these 

conditions can be satisfied. For that reason the application should be 

dismissed.  
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6.5 It is submitted that the Tribunal is able to deal with this application on the basis 

of the papers before it.  

Deborah Edmunds  

Counsel for the Trust   


